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Secretary OFFICE OF THE SECRETARY

Federal Communications Commission

1919 M Street, N.W.

Washington, D.C. 20554

Attn: Chief, Policy and Rules Division
Dear Ms. Searcy:

Forwarded herewith is the Petition For Reconsideration
filed on behalf of Dowagiac Broadcasting Company, Inc.

Should there be any questions concerning this matter,
please communicate directly with the undersigned.

onard S. Joyc
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Table of Allotments
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RECEIVED
MAY 311991

FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF THE SECRETARY

(Rochester, Indiana)

To: Chief, Policy and Rules Division

Petition for Reconsideration
Dowagiac Broadcasting Company, Inc., (Dowagiac
Broadcasting) licensee of Station WDOW-FM Dowagiac, Michigan,
by and through counsel, hereby requests reconsideration of the
Commission's action of May 1, 1991 (by delegated authority of
the Allocations Branch) returning, as unacceptable, the
Petition for Rulemaking of Dowagiac Broadcasting, filed January
8, 1991, and, upon reconsideration, accept said Petition for
Rulemaking, nunc pro tunc, and issue an appropriate Notice of
Proposed Rule Making. 1In support of this Petition for
Reconsideration, the following matters are set forth.
1. On January 8, 1991, Dowagiac Broadcasting filed a
Petition for Rulemaking, proposing to substitute FM Channel
229A for Channel 221A at Rochester, Indiana, and, to
concurrently modify the license of Station WROI(FM) Rochester,
Indiana to specify operation on Channel 229A in lieu of Channel
221A.
2. In support of that Petition, Dowagiac Broadcasting

submitted an Engineering Statement establishing, inter alia,

that (1) presently, Station WROI(FM) is short-spaced 5.2 miles
to the licensed facilities of WDOW-FM and is short-spaced 4

miles to the licensed facilities of WVSH(FM) Huntington,
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Indiana (and that both short-spacing were "grandfathered"); (2)
that substituting Channel 229A for Channel 221A at Rochester,
Indiana would remove the short-spacing of WROI(FM) with both
WDOW-FM and WVSH(FM); (3) that WROI(FM) operating on Channel
229A would not be short-spaced with any other station; and (4)
that adoption of Dowagiac Broadcasting's proposal will serve
the public interest since it will remove WROI(FM)'s
"grandfathered" short spacing with WDOW-FM and WVSH(FM) which,
in turn, will permit WDOW-FM to improve its facilities to 6
kilowatts (which it cannot accomplished from any site if
WROI(FM) remains on Channel 221A).

3. Consistent with Commission precedent, Dowagiac
Broadcasting, in its Petition pledged to re-imburse Station
WROI(FM) for its reasonable and prudent expenses for changing
its frequency from Channel 221A to Channel 229A (at its
existing site). Pursuant to Commission Rule 1.401(d), Dowagiac
Broadcasting served a copy of its Petition, by mail, postage
prepaid, to Station WROI(FM). To Dowagiac Broadcasting's
knowledge, Station WROI(FM) did not oppose the Petition. It
probably did not oppose the Petition for grant thereof will
permit WROI(FM) to apply for 6 kilowatts (See Apendix B
attached hereto).

4. By letter of May 1, 1991, a copy of which is
attached hereto as Appendix A, the Commission, through its
Allocations Branch, returned Dowagiac Broadcasting's Petition
for two reason: (1) failure to serve a copy of the Petition on
WROI(FM) and (2) the conclusion, by the Allocation Branch, that
WROI(FM) is not presently operating as a "grandfathered"
short-spaced station (and, therefore, that Dowagiac

Broadcasting's Petition constituted a site preference, only).
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The Commission erred on both counts. Attached, as the last
page of Dowagiac Broadcasting's January 8, 1991 Petition for
Rulemaking was a Certificate of Service, attesting to the fact
that on the 8th day of January, 1991 a copy of the Petition for
Rulemaking was sent by mail, postage prepaid, to "“James
Zimmerman, President, Station WROI(FM), 100 W. Ninth Street,
Suite 306, Rochester Indiana 46975" That mailing was not
returned and, therefore, it must be concluded that it was in
fact delivered. It is noted that the Commission's May 1, 1991
letter shows that a copy thereof was sent to Station WROI(FM)
at the exact same address: "100 W. Ninth Street, Rochester,
IN. 46975". As for the second point, there is attached
hereto, as Appendix B, an engineering statement of Dowagiac
Broadcasting's Consulting Engineer, establishing that all
matters set forth in the original Petition for Rulemaking are
correct, and attaching a copy of the pertinent page of the
Commission's January 24, 1991 listing of "newly grandfathered
Class A Stations" establishing that both WROI(FM) and WDOW(FM)
are grandfathered Class A short-spaced stations.

5. The Rule Making being requested by Dowagiac
Broadcasting is consistent with recent Commission precedent.
Attached hereto, as Appendix C, is the Commission's Report and
Order in MM Docket No 90-14, RM 7193, released November 14,
1990. Therein, the licensee of Station KQLI(FM) Lawton, Ok.,
operating on Channel 232A, instituted a request for Rule Making
to change Channel 232A at Eldorado, Ok. to Channel 246A, so as
to permit Station KQLI(FM) to increase power from 3 kilowatts
to 6 kilowatts. Such was granted by the Commission in said

Report and Order. The only difference between that case and
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the one at hand was that the Channel at Eldorado was
unoccupied. However, that is immaterial for here, consistent
with Commission precedent, Dowagiac Broadcasting has agreed to
re-imburse WROI(FM) for its reasonable expenses involved in its
change in Channels.

6. Re-submitted with the original of this Petition
for Reconsideration is the original and four copies of Dowagiac
Broadcasting's January 8, 1991 Petition for Rulemaking. Copies
are attached to all other copies of this Petition for
Reconsideration, including the service copy (to Station
WROI(FM). For the reasons set forth, supra, the resubmitted
January 8, 1991 Petition for Rulemaking, upon reconsideration,
should be accepted nunc pro tunc and, at an early date, the
Commission should issue a Notice of Proposed Rule Making,
proposing to substitute Channel 229A for Channel 221A at
Rochester, Indiana and concurrently proposing to modify the

license of Station WROI(FM) for operation on Channel 229A.

Respectfully Submitted,

1825 K Street
Suite 510
Washington, D.C. 20006

May 31, 1991



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

MAY 0 1 1991

IN REPLY REFER TO:

Leconard S. Joyce, Esq.
Blair, Joyce & Silva
1825 K Street, N.W.
Suite 510

Washington, D.C. 20006

Dear Mr. Joyce:

This is in response to the petition for rule making you submitted on
behalf of Dowagiac Broadcasting Company, Inc., licensee of Station WDOW(FM),
Channel 2214, Dowagiac, Michigan, proposing the substitution of Channel 2294
for Channel 221A at Rochester, Indiana, which is licensed to Manitou
Broadcasting Corporation for Station WROI(FM). In support of the proposal,
you state that its adoption would serve the public interest by eliminating an
existing "grandfathered" short-spacing of 5.2 miles caused by the present
operation of Station WROI(FM) to the facilities of Station WDOW(FM), as
well as a short-spacing of 4.0 miles to Station WVSH(FM), Channel 2204,
Huntington, Indiana. In further support, you state that the requested
Rochester substitution would enable Station WDOW(FM) to relocate its
transmitter site, thereby increasing its power to 6 kW.

A staff review of your proposal reveals that the presently licensed
facilities of Station WROI(FM) on Channel 221A at Rochester, 3 kW and 61 meters
HAAT at coordinates 41-03-02 and 86-15-39, meets the minimum distance
separation requirements to both Station WDOW(FM), Dowagiac, Michigan, at
coordinates 41-59-52 and 86-03-14 and Station WVSH(FM), Huntington, Indiana,
at coordinates 40-53-32 and 85-30-38. Therefore, since Station WROI(FM) is
not presently operating as a "grandfathered" short-spaced station, your
proposal constitutes a site preference. In this regard, Commission policy
refrains from forcing a station to change channels in order to accommodate
another station's desire to relocate its transmitter site, absent a compelling
and countervailing public interest showing. Although you state there is no
area available from which Station WDOW(FM) could operate as a fully spaced,

6 kW Class A facility with Station WROI(FM) on Channel 2214, you have not
demonstrated that there are no other options available to Station WDOW(FM) to
achleve a power increase at its present site.



Finally, we note that your proposal was not served on Station WROI(FM)
and thus violates Section 1.401(d) of the Commission's Rules. Since your
proposal failed to include a statement from Manitou Broadcasting Corporation
indicating its consent to the proposed substitution of Channel 229A for
Channel 221A at Rochester, Indiana, the Commission is unable to consider your
request.

In view of the above, your petition for rule making is unacceptable and
is returned herewith.

Sincerely,

(sl ) fihoben

Andrew J. Rhodes
Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

cc: Manitou Broadcasting Corporation
Radio Station WROI(FM)
100 W. Ninth Street
Rochester, IN 46975
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Dowagiac Broadcasting Co. Inc.
Post Office Box 150
Dowagiac, Michigan 49047

PETITION FOR RECONSIDERATION
FM Channel 221A*
Dowagiac, Michigan

May 1991

{c} 1991
F. W. Hannel, PE
All Rights Reserved



STATE OF ILLINOIS )

] SS:
COUNTY OF PEORIA )

at, F. W. Hannel, after being duly sworn upon oath, deposes and
states:

, He is a registered Professional Engineer, by examination, in the
State of Illinois;

He is a graduate Electrical Engineer, ho Bachelor of Science
and Master of Science degrees, both in Electrical Enginee ;

His gi.tnaljﬁcaﬁons are a matter of public record and have been
aﬁ %edﬁin prior gs and appearances requiring scrutiny of his professional
q cations;

The attached eering Report was prepared by him personall
or under his supervision anfi:rﬂgcﬂon and; y y

The facts stated herein are true, correct, and complete to the best
of his knowledge and belief.

F. W. Hannel, PE
911 Edward Street
Henry, Hlinois 61537
{309) 364-3903

May 29, 1991,



Dowagiac Broadcasting Co. Inc.
Post Office Box 150
Dowagiac, Michigan 49047

PETITION FOR RECONSIDERATION
FM Channel 221A*
Dowagiac, Michigan

May 1991

ENGINEERING STATEMENT

This firm has been retained by Dowagiac Broadcasting Co. Inc., licensee of
Radio Station WDOW(FM), Dowagiac, Michigan, to prepare this engineering
statement in support of its Petition For Reconsideration of a staff action which
returned the Petition For Rulemaking filed by Radio Station WDOW(FM),
Dowagiac, Michigan. The Petition For Rulemaking sought the assignment of a
fully spaced FM Channel {229A) to the community of Rochester, Indiana, to
replace the presently assigned short spaced FM Channel 221A. The net result
of this channel substitution would be the allotment of a fully spaced Class A
channel 221A to Dowagiac, Michigan, as well as the allotment of a fully spaced
Class A channel 229A to Rochester, Indiana. The return letter indicated that
since WROI(FM), Rochester, Indiana, was not operating as a grandfathered
short-spaced Class A facility, the requested changes simply amounted to a site
preference accommodation for Radio Station WDOW(FM], and, as such, the
petition was not acceptable for filing. By Public Notice dated February 11,
1991, released in connection with MM Docket 88-375, the Commission
released a list of facilities that were identified as “newly Grandfathered Class A
Stations”, and that list contained the facilities of both WROI(FM) in Rochester,
Indiana, and the facilities of Radio Station WDOW/(FM], Dowagiac, Michigan.
This list, then, clearly establishes that the respective facilities are

grandfathered short-spaced facilities, and it is clear that the Commission was



in error in its statement that WROI(FM] was not operating as a grandfathered
class A facility. As is more fully described below, the changes requested in the
original petition result in the removal of several short-spacings in the FM Table
of Allotments that were created when the Commission authorized the use of
new mile_age separation requirements for 6 kw Class A facilities.

An examination of the mileage separations that exist for the presently
assigned FM Channel 221A at Dowagiac, Michigan, reveals that it is 5.2 miles
short-spaced to Radio Station WROI(FM), Rochester, Indiana, at a bearing of
189 degrees. In addition, WDOW(FM), is short-spaced 4.7 miles to the
allotment co-ordinates for FM Channel channel 222A at Allegan, Michigan.
Consequently, no area exists that would allow the present facilities of Radio
Station WDOW/(FM] to operate at 6 kilowatts.

The proposed relocation of the presently assigned FM Channel 221A at
Rochester, Indiana, to FM Channel 229A removes two short-spacings for that
facility. The present operation of Radio Station WROI(FM), Rochester, Indiana,
is short-spaced to Radio Station WVSH(FM]), Huntington, Indiana, and to Radio
Station WDOW(FM), Dowagiac, Michigan. Thus, with WROI(FM) operating on
FM Channel 229A, both WDOW/(FM) and WROI{FM) can operate with 6 kw for
each is a fully spaced Class A allotment.

The public interest is well served by the adoption of the changes
proposed by Radio Station WDOW(FM). A number of short-spacings are
eliminated, no community is deprived of a service, and the FM Table of

Allotments is not materially affected by the adoption of the proposed changes.
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5 FCC Rcd No. 23

Federal Communications Commission Record

———————DA

A 90-1566

Before the
Federal Communications Commission
Washington, D.C. 20554

MM Docket No. 90-14

In the Matter of

Amendment of Section 73.202(b). RM-7193

Table of Allotments,
FM Broadcast Stations.
(Eldorado and Lawton, Oklahoma)

REPORT AND ORDER
(Proceeding Terminated)

Adopted: October 29, 1990; Released: November 14, 1990

By the Assistant Chief, Policy and Rules Division:

L. At the request of Communicorp, Inc. (petitioner),
licensee of Station KQLI(FM), Channel 232A, Lawton,
Oklahoma, the Commission has before it the Notice of
Proposed Rule Making, 5 FCC Rcd 618 (1990). proposing
the substitution of Channel 246A for unoccupied and
unapplied for Channel 232A at Eldorado. Oklahoma. Pe-
titioner requests the substitution of channels at Eldorado
so that it can upgrade Station KQLI(FM) from its present
power of 3 kW to 6 kW. Petitioner filed comments reit-
erating its intention to apply for an increase in power to 6
kW if Channel 246A is allotted to Eldorado. No other
comments were received.

2. Petitioner aiternatively proposed in its petition for
rule making that Station KQLI(FM) be upgraded by sub-
stituting Channel 232C3 for Channel 232A at Lawton.
The Commission stated in the Norice that Channel 232C3
could not be allotted to Lawton in compliance with the
Commission’s minimum distance separation requirements
because of short-spacings to Station KSEY(FM), Seymour,
Texas. Station KDGE(FM), Gainesville, Texas, and Station
KICZ(FM), Elk City, Oklahoma. Even though we recog-
nized that the construction permit for Station KICZ(FM)
had expired, we stated that a Channel 232C3 allotment at
Lawton would still be required to protect the Elk City
allotment since no request to delete the channei had heen
included in petitioner’s proposal. In its comments, peti-
tioner counterproposes the allotment of Channel 232C3
to Lawton by deleting Channel 232A at Elk City, stating
that the channel has remained unused since the expira-
tion of Station KICZ({FM)'s construction permit.

3. We believe the public interest would he served by
substituting Channel 246A for unoccupied and unapplied
for Channel 232A at Eldorado. Oklahoma, since it could
enable Lawton to receive a 6 kW Class A allotment.
Channel 246A can be allotted to Eldorado in compliance
with the Commission's minimum distance separation re-
quirements without the imposition of a site restriction.'
We will not, however, consider petitioner's counterpro-
posal to substitute Channet 232C3 for Channel 232A at
Lawton. Petittoner failed to submit any techanical showing
demonstrating that its proposed allotment of Channel

232C3 at Lawton complies with the Commission’s mini-
mum distance separation requirements. As the Commis-
sion has previously stated, counterproposals must be
technically correct and substantially complete when filed
in order to afford all parties an opportunity to fully
respond in reply comments. See Springdale, Arkansas, et
al., 4 FCC Red 674 (1988), recon. denied, S FCC Red 1241
(1990); Rockport, Texas. et al., 4 FCC Red 8075 (1989);
and Broken Arrow. Oklahoma, 3 FCC Red 6507 (1988).

4. Accordingly, pursuant to the authority contained in
Sections 4(i). S(c)1), 303(g) and (r) and 307(b) of the
Communications Act of 1934, as amended, and Sections
0.61, 0.204(h) and 0.283 of the Commission’s Rules, IT IS
ORDERED. That effective December 31, 1990, the FM
Table of Allotments, Section 73.202(b) of the Commis-
sion’s Rules. IS AMENDED, with respect to the commu-
nity listed below, to read as follows:

City Channel No.
Eldorado. Oklahoma 246A

5. IT IS FURTHER QRDERED, That this proceeding
IS TERMINATED.

6. For further information concerning this proceeding,
contact Leslie K. Shapiro. Mass Media Bureau. (202)
634-6530.

FEDERAL COMMUNICATIONS COMMISSION

Beverly McKittrick
Assistant Chief

Policy and Rules Division
Mass Media Bureau

FOOTNOTE

! The coordinates for Channel 246A at Eldorado are North
Latitude 34-28-24 and West Longitude 99-38-54.
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